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[ Reconsideration of Disallovance of Claim for Refund of
Deductions from Ncney Owved a Company]. B-189716. September 21,

1¢17o ) PP«

Decision re: Richardson Transfer & Storage Cu., Inc.; by Rokart
?. Keller, Acting Ccaptrcller General.

Iasue Area: Federal Procurement of Goods and Services (1900).

Contact: Office of tha Genqral (ounsal: Transportation Lavw.

Budget Punction: General Governnent- Other General Governient |
(806) . '

Organization Concerned: Departaent of Defense. |

Pruthority: Interstate Commerce hAct (&9 U.S.C. 20(11); &9 U.S.C.
319). 28 U.S5.C. 2815. Reider v. Taompson, 339 U.s. 113, 119
(1950) . ¥isaouri Pacific 3.R. v. Plmore Stahl, 377 U.S
134, 138 (1964).

The protester requested reconsiderntion of a settlement

uhich disallowed a claim for the réfand of money vhich vas
adlinistz,tively de¢dicted from amounts othoruiso payablo to the

agr Tl

aOVanlent »ill of 1ad1nq. The Interstate Commerce Act does nct
requite that a notice of loss and damage be given a carrier; 1t
reqguires that the claim be filed within an agreed period of
time. The claim for damage for household goods not noted at the
tine of delivery could have beon substantiated by prompt
reporting of atfditional damage bhecause “he delivery receipt was
not concluegive. (Author/ScC)
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THR COMPTROLLEN OENERAL
OF THE UNITED STATES
W

ABHINGTON, D.C. 205489

L

FILE: . ~189716 DATE: geptemter 21, 1977
MATTER QF: pichardson Triasfer and Storage Co., Inc.

DIGEST: 1. Ssection 20(11) of the Interstate Commerce
) Act, 49 U.8.C. 20(11), does ncc rvequire that
notice of loss and damage be given a carrier;
.1t .xequires that claim be filed within an
agreed period that cannot be lear than nine
montha.

2. GBL's Condition 7 is a waivar of the agreed
period applicable to commsrcial shipmants;
Govermment's claims for loss and Jamage
subjact caly to six-year limitatien in 28 U.S.C.
‘2415, .

3. Claia for: dmg. to household soods not noted
at time of delivery can. be subatantiated by
. prompt reporting of additional dasage because
delivery receipt not ceunclusive.

This decision is in rcspomse to a leiter of :Juae 20, 1977,
from Richardson Transfer & Storage Cmnpany. Inc. (Richardson),
requisting . racms:lderation of the act:lon taken by our: Claims
D:lv:uion An 1its settlement’ certifiuza ‘of Jume 13, 1977,. clain
aunbet 2-293205(15). In ,the aettlenent the Division ‘disallowed
Richardson's claim for" refund of .8450,/) vhich wae aduinistratively
deducted from amounts othe:wise payeble to the company. .The deduc-
tion was taken because of liability for damage co a shipment of
household goods, the property of Homer G. Brooks, while being
transported under Government bill of lading No. K~6814380, dated
July 31, 1975.

The record qhoun that Richardson abcepted the shipment of
houuehold gooda on August 1, 1975, in the condition noted on the
inventory ptapn:ed by its-agent. The shipment moved from Bungkok,
Thailnnd to San Antonio, .Texas, where it was delivéred on
Septanbar 22, 1975. At that, *ine some axceptions were noted on
. D¢ ‘Form 619-1, Statement of' hcgessorial Services Peiformed. Om
'October 6, 197“ Richardson was .sent DD Foxn 1843, Demand on
Catrier, and DD Form 1845, Schedule of Property. DD Form 1845
itemized the loss and damage to the household goods in detail,
including those items for which an exception was taken.at delivery.
as well as edditional items not noted at tima of delivery. No
inspection of the damage is indicated in the record.
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The .carrier aduits liability for those items listed on DD Yorm i
1845 which were excepted to at time Jf delivery, but contends that ;
DD Forms 1843 and 1345 did not afford him adequate notice as to those \
items listed on Toau DD 1845, which were nof excepted to at time
of dalivery. He contends thnt he was effectively denied an
opportunity to inspect the goods because DD Form 1845, which listed
.items for which he had a clesr .receipt, did not constitute the
ssme quality of notice as to those additional items as would a
DD Form 1840, Notice of Loss and Damage, or a Governncnt Inspection
Report.,

The carrier's tiability here is controlled by eection 20(11)
of the Interstatc -Commerce Act, 49 U.S.C. 20(11), as amended, made
applicable to motor carriers by.sectioua.2l) of the. Act, '49:U.8.C.
319. The purpose of sectZon 20(11) was to relleve shippars of
the burden of senrching out a partiquar negligent carrier from
among numerous carriers handling a shipment. Reider v. Thowpson,
339 -U.5, 113, 119 (1950). Sectiom 20(1l) does mot 1 Yoquire that
notice of 1088 and danage oe given to a’ carxtet. It .requires ouly

. that a clsim against the carrier be £iled vithin an agreed upon
time limit, which cannot be less than 9 meaths. In fact,
Condition 7 on the GBL used at the time of the ahipmant waived
the usual rules and conditions applicable to comaercial shipments
as to the period within which a2 claim for loss and damage can be
filed by .the United Staten against a carrier; those claims are
subject only ro a nim—year statute of 11mitationu. 28 uJ.5.C.
2415 (1970).

One arguablc notice requirement might be Section 13002 of the
Military Personal Property Traffic Maunagewant Regulatiom, DOD .4500.
-34-R, which when this shipment moved read in pertineant part:

"Notice of loss or danage. Upon receipt cf
- report of loss, damage, 'or destruction of personal
property from the propérty owner, or frow any other
source, the transportation officet or, his represen-
‘zative will forward, withim 24 houvs iifter receint
of .guch report, DD Form 1840, Nota... o. Lors or
Damage. The original will be sent to ‘the home office
of the carrier named on Phe GBL * « % "

We believe that such a requirement is really directed to
employees and agentn of the Government and 1s not a condition of
the contract of carciage for holding a carrier liable for damages.
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It maraly roqultal tha consigneen to rnnotlte items of loss and
damage to avoid a fulse certification that the goods wer: received
in good condition and set'ves as a notic. to the delivering carrier
of the loas and damage discovered.

.Eveu 1if s.ction 13002 can be considered a condition for holding
a carrier liable, the conditior was satiefied. The regilation calls

. for a DD .Yorm 1840, Notice of Loss or Damage, which is a general

claim form. In addition to DD Porm 619-1, Richardson received
‘DD Porm 1843, Demand on Carrier and DD Form 1845, Schedule of
Property, 1¢ days after the delivery. DU Yorm 1845 1iated each

dtem damag.d, the nature lnd\axtcnt of the damage and the cost nf
-vepairs. It included the itc-s excepted to at Jelivery'as well as
. the additlomal items. Althoqgh the regulation speciiies that

DD Yorm 1840 is to be sent to’ the carrier, DD IOtn 1845 certainly

. gave,Richardson: sufficient’ 1nfornation upon which a prompt and

complete 1nvcat13aticn could,hava been- bnsed and, in fact, ss to
quality, went beyond the requirements of /the. regulution. Ricbkavdson
received such notice well withiu a reagonable time aiter deliveiy
apd failed to make an 1nspect10n of the danmage.

The xzal issve in this uase)iu whather a prima facie case of
carricer 11ab111ty has been establighed. It must be showm that
(1) the shipment was. dalivered totthe carxvier in good condition,
‘A2) -that on arrival thexe wvas damage to the shipment and (3) the
amount of damagas. Missouri Pasific R.R. v. Elmore & Stahl, 377
U.5. 134, 138 (1964); and Rodin,’Inc. v. Atchison, Topeka & Santa
Pa Ry., 477 F.2d 682 (5th Cir. 1973). ’

. The recoxd shows that the nhipnnnt was delivered to the
eartier in good condition. Although all the dawcage:at issue in
thia cas¢ was not, noted at time of dalivery, .the rule is ‘wall
tctrled that s doliVth receipt is not conclusive aad does not
prevent proof of damages by other means. Rhoades, ‘The. v. United
AirvLines. Inc., 340 F. 2d 481, 486, 487 (3zd Ccir. 1965;’Red Arrow
Prgight ‘Lines, Inc, “v: Howe, 480 8. H. 2d 281, 287 (Tex. Civ. Apy.

: 1972) . Here, the additional damaga wae discovered shortly after

delivery and was 1isted in detail’ onIDD Forn 1845. .AlthGugh the
record shows ‘'a.’ Tuspection by the Army: /a2 a’ claim was ‘ada upon the
carrier within a reasonable time by aending DD Forms 1843 and 1845.
The carrier had an oppr.rtimity to inspect the danage, and he
apparently waived this right. The amount of damages is established
by DD Form 1845 and also by underlying repair estimates obtained

" by the sarvice member.
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. Accordingly, since a prima facie cass of carrier liability
has been established and has not besn rebutted by the carrier,
.the settlement action taken by our Claims Division, disallowing
Richardson's claim for refund of $347.50 iu sustained.

Mkﬂu.

Acling Comptroller Genetal
of the Unitad States
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